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guardian of the estate (throughout this
article referred to as “guardian”).

The essence of the rule of law is this: when
a wrong is done, a remedy should be
available. Wrongs are not to be left free and
untethered, allowed to grow and fester with
speed, but, instead, they are to be circum-
vented, controlled, and wultimately
discouraged. That is why the old adage that
“there is no right without a remedy” rings
true, as rights, those protections against
wrongs, are hollow unless the rule of law
provides an appropriate remedy for their
breaches. Thankfully, when a wrong is com-
mitted by a fiduciary, whether handling an
estate, a trust, or a guardianship, Ohio
probate courts are vested with the authority
to surcharge a fiduciary for the mismanage-
ment of funds pursuant to R.C. 2109.42 and
R.C. 2101.24 and the losses sustained by
such mismanagement.

In fact, for over 150 years, Ohio courts
have awarded a surcharge against those
fiduciaries who stole from their clients,
wards, estates, beneficiaries, and the like.

The Guardianship Inventory and/or Account—
Breach of Fiduciary Duty

The guardian’s inventory is a filing re-
quired to be reviewed with a close eye. R.C.
2111.14(A)(1) requires a guardian’s inven-
tory to itemize the ward’s real and personal
property, including, but not limited to,
checking accounts, savings accounts, invest-
ment accounts, and retirement accounts,
and their corresponding values. A guardian’s
inventory also lists the location and contents
of any safety deposit box owned by the ward
and the location of the ward’s last will and
testament. While a pattern of misconduct
may not be evident from a guardian’s inven-
tory, it may still provide an opportunity to
conceal guardianship assets from the court.
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For this reason, an inventory must be closely
reviewed.

Another guardianship filing requiring
scrutiny is a guardian’s account. A guard-
ian’s account is an itemized statement of all
receipts, disbursements, and distributions
made by the guardian during the account-
ing period. Proof of each disbursement and
distribution must be attached to the account.
The account period begins either with the
date of the guardian’s inventory of assets or
with the listing of guardianship assets on
hand from the ending date of the prior
account. In addition to all receipts, disburse-
ments, and distributions, a guardian’s ac-
count details all gains and/or losses on the
guardianship assets. Lastly, a guardian’s ac-
count will state the remaining guardianship
assets on hand at the end of the account
period.? A guardian’s account is required at
least biennially or upon order of the court.’
A guardian’s account requires careful review
and may expose a guardian’s misconduct
and breach of fiduciary duty.

Breach of fiduciary duty-just an occupa-
tional variation of the centuries-old rule of
negligence, that is, breaching of the duty of
care toward one who is owed a duty-is a
right to be zealously protected. In the case
of Guardianship of Zimmerman,* the Ohio
Supreme Court stressed that the “Probate
Court has a plain duty and plenary power to
require [guardians] to account fully for their
care or lack of care of the assets belonging
to the estates of these wards. It is the duty
of the Probate Court to fix the liability, if
any, to the wards of these guardians . . .
and their bondsmen.”

This holding from 80 years ago remains
fully consistent with the subsequently en-
acted R.C. 2101.24(A)(1)(m), which gives
probate courts exclusive jurisdiction “to
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direct and control the conduct of fiduciaries
and settle their accounts.” Furthermore,
R.C. 2101.24(C) states, “[t]he probate court
has plenary power at law and in equity to
dispose fully of any matter that is properly
before the court, unless the power is ex-
pressly otherwise limited or denied by a sec-
tion of the Revised Code.” As noted above,
an accounting embraces the entire conduct
of the guardian, both of commission and
omission, in respect to the ward’s estate.’

Protecting the Ward—The Bond and Common
Pitfalls

While it is often easier to resolve a motion
to surcharge when the fiduciary has a bond,
under Ohio law, a bond is not necessarily a
prerequisite to surcharge a guardian for
misappropriating assets. A party can get a
personal judgment against the former
guardian’s assets.’

However, the bond is absolutely crucial in
protecting the ward’s guardianship assets
and providing a financial guaranty that can
be utilized if the guardian fails in his or her
duties. In lay terms, a guardian’s bond is an
insurance policy that protects the ward from
any misuse of the guardianship assets. Per
R.C. 2109.04(A)(1), a guardian’s bond must
be obtained for double the value of the
ward’s tangible and intangible personal
property listed in the guardian’s inventory.
However, on occasion, the court will enter-
tain a motion to reduce the bond for one rea-

son or another.?

“Surcharge” refers to holding a guardian
financially accountable for mismanaging or
misappropriating the ward’s assets. Even if
a bond is in place, the process of surcharg-
ing a guardian involves legal action by
interested parties (such as other family
members or the court-appointed fiduciary),
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demonstrating that the guardian has
breached their fiduciary duty.

Meanwhile, “[s]Juretyship is the contrac-
tual relation whereby one person, the surety,
agrees to answer for the debt, default, or
miscarriage of another, the principal, with
the surety generally being primarily and
jointly liable with the principal debtor.
Because the surety’s obligation is derived
from that of the principal, the liability of
the surety is ordinarily measured by the li-
ability of the principal. “As a general rule, a
surety on a bond is not liable unless the
principal is and, therefore, may plead any
defense available to the principal with the
exception of defenses which are purely
personal to a principal, such as infancy,
incapacity, or bankruptcy.” This guarantee
ensures if the guardian fails to meet their
obligations, the surety will fulfill them, ei-
ther by performing the required act or
compensating the obligee/ward financially.
However, the surety can use any defense the
guardian is entitled to, except for defenses
strictly personal to the guardian, such as
bankruptcy, infancy, or incapacity.

Yet, this notwithstanding, if the aggrieved
party intends to pursue the surety to collect
for malfeasance, they should be aware that
a surety’s liability “is dependent upon, and
can be no greater than, that of the
principal.”® Therefore, the surety’s liability
is measured by the guardian’s liability.

Procedurally, the aggrieved party files a
motion for surcharge within the same guard-
ianship estate. There is no requirement for
a new case to be filed. The motion for sur-
charge will be against the fiduciary and the
surety. The Court will then permit the par-
ties to engage in discovery relating to the al-
leged misconduct and damages. A hearing
will be set on the surcharge motion, with
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testimony and exhibits introduced. Follow-
ing the admission of the evidence, the Court
will then issue its decision.

Don’t Wait Too Long—The Statute of
Limitations

A century ago, Oliver Wendell Holmes, Jr.
questioned, “What justifies depriving a man
of his rights, which is purely evil in itself,
due to the passage of time?”" But that is
exactly the purpose of a statute of
limitations. A statute of limitation is the
maximum amount of time a person has to
initiate legal action based on a certain event.
Every type of legal claim has a statute of
limitation—including seeking a surcharge
against a guardian and attempting to hold
the surety financially responsible.

A small contingent of case law holds that
all claims against a surety are subject to a
10-year statute of limitations on a surcharge
claim, pursuant to R.C. 2305.12. R.C.
2305.12 provides in part that an action
against the bond of an administrator “shall
be brought within ten years after the cause
thereof accrued.” However, the majority case
law says otherwise."

Specifically, “Ohio courts have generally
held that an action accrues against the
surety on a bond when ‘some sort of deter-
mination or adjudication of the liability of
the principal has occurred.” ”® It is for this
very reason that it is always better to prose-
cute a claim swiftly and file the surcharge
motion as soon as reasonably possible.

However, to preserve the statute of limita-
tions and any claims that may exist, parties
must be aware that several courts have held
that to preserve the right to challenge the
guardian’s administration of the estate of
the ward, the aggrieved party (or their rep-
resentative) must file exceptions to the
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guardian’s account. Otherwise, it is quite
possible that the doctrine of res judicata
bars relitigation of whether the guardian
property administered the ward’s estate. In
2023, one of the authors of this article
obtained a unanimous reversal at the Su-
preme Court of Ohio, where in a landmark
decision, the highest court held that once a
trial court issues a final order, parties are
legally barred from re-litigating the same is-
sue in a subsequent lawsuit.” Simply put, if
a party believes a mistake has been made
(by the court, guardian, or another), it is
always best to exhaust available trial court
remedies, such as filing exceptions to an ac-
counting or inventory.

The Expenses Are Worth It—Attorneys’ Fees
and Other Costs are Recoverable in
Surcharge Action

Ohio courts have consistently held that
costs and experts necessary to trace assets
and reconstruct records, attorneys’ fees, ac-
countants’ fees, and other costs that “are a
direct and proximate result of [the prior
guardian’s] actions in the administration of
[her] duties to the estate, as well as [her]
failure to file [an accounting] in a timely
manner” are valid costs to be assessed."

Since these costs and expenses are likely
to be reimbursed, with statutory interest, by
the surety, they are worth incurring to
ensure the former guardian is held account-
able for a breach of fiduciary duty or
malfeasance.

Conclusion

In conclusion, Ohio law provides robust
mechanisms for surcharging guardians who
mismanage guardianship assets. By holding
guardians accountable through probate
court actions and leveraging statutory au-
thority, the legal framework ensures that
wrongs are addressed and remedies are
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available. This upholds the integrity of the
guardian and fiduciary duties and, most
importantly, protects the rights and assets
of wards.
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