
IN THIS ISSUE:

Editor’s Message 139

Ohio Trust Code Amendments 139

Robert M. Brucken, Esq.

Proposal: Authorizing “Estate
Planning” For A Ward By A
Guardian 141

By Nirakar “Nic” Thakur Esq.

Transferring Tangible Personal
Property By Beneficiary
Designation 144

By Richard H. Harris, Esq.

Asset Protection Opportunities
Expanded by the Repeal of Ohio
Revised Code Section 5805.06(B)(2) 147

By Richard E. Davis, Esq. and
Stephanie A. Lehota, Esq.

EPTPL Section Proposes To Amend
Ohio Revised Code § 2106.13(A) 152

By James J. Lanham Esq.

Presentment of Claims Against
Estates: A Practical Proposal For
Improvement Of R.C. 2117.06 After
Wilson v. Lawrence 153

By Elizabeth E. W. Weinewuth, Esq.

Revisiting OHIO’s Savings Statutes:
Trusts As S Corporation Owners 157

By Edwin P. Morrow III, Esq.

Continued Attacks On Special
Needs Trusts 158

By William J. Browning, Esq. and Keith
A. Stevens, Esq.

Effectively Using Beneficiary
Designations On Retirement
Accounts 161

By J. Paul Fidler, Esq.

The Greatest Estate Tax Planning
Idea That You Never Heard Of 170

By Alan S. Acker, Esq.

Case Summaries 177

Subject Index 179

Legislative Scorecard 183

EDITOR’S MESSAGE

Four new proposals from the EPTPL Section were approved by

the OSBA Council of Delegates on May 10. They will provide the

nucleus of the next biennial omnibus trust and estate bill, that will

be introduced early next year, enacted late next year and effective

early in 2021. This issue of Probate Law Journal contains material

on all four proposals, giving you a heads up on the future omnibus

bill. The proposals confirm authority to modify selection of future

trustees, expand court powers of estate planning in guardianships,

provide creditor protection for lapsed powers of withdrawal and

clarify adjustment of the support allowance for cars selected by

surviving spouses.

Also included in this issue is an article on a new proposal ap-

proved by the EPTPL Section Council in April that will be before

the next meeting of the OSBA Council of Delegates (not now

scheduled until May 2020), simplifying the law on presentment of

claims as it was declared recently by our Supreme Court in Wilson

v. Lawrence, 150 Ohio St. 3d 368, 2017-Ohio-1410, 81 N.E.3d 1242

(2017). It and a second proposal also approved by the Council in

April on electronic wills, see 29 PLJO 56 (March/April 2019) for ma-

terial on it, will if approved by the Council of Delegates also become

a part of the future omnibus bill.

Finally, also included in this issue is an article on a new proposal

approved by the EPTPL Section Council last year that was not ap-

proved on May 10 by the OSBA Council of Delegates but was

returned to the Section for further consideration. It would authorize

TOD designations for tangible personal property. PLJO will keep

you advised of further action on it.
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that case, the claimant may file an action

not later than one year after discovery. R.C.

2305.117(C)(1) and (2).

Some have suggested that R.C. 2105.117

is not clear on whether it is merely prospec-

tive in application, i.e., applying only to

future acts, or whether the statute also ap-

plies to work done previously. As currently

written, some lawyers read R.C. 2105.117

as applying only to acts or omissions occur-

ring after June 16, 2021. This is not, how-

ever, the result that was intended by the

parties who worked on getting the statute

of repose passed. The Senior Lawyers Sec-

tion and other OSBA representatives are

considering whether additional clarification

is required, either by amendment of the

statute or otherwise. Stay tuned for further

developments!

ENDNOTES:

1Even under the current malpractice
statute, however, Ohio estate planning at-
torneys do have some significant protection
from claims made decades later for a mis-
take made during the estate planning
process: Only a client may sue the attorney
for a mistake. The privity defense is alive
and well in Ohio, and a beneficiary or an
intended beneficiary under a will or trust
agreement may not sue for alleged errors
in drafting wills and trusts. Shoemaker v.
Gindlesberger, 118 Ohio St. 3d 226, 226,
2008-Ohio-2012, ¶ 1, 887 N.E.2d 1167, 1168
(2008). Although a minority position, there
are nine states, including Ohio, which ad-
here to a rule barring claims against estate
planning lawyers by beneficiaries. For
examples of cases from the nine states that
have upheld strict privity in legal malprac-
tice actions. See, e.g., Simon v. Zipperstein,
32 Ohio St. 3d 74, 76, 512 N.E.2d 636, 638
(1987); Robinson v. Benton, 842 So. 2d 631,
637 (Ala. 2002); Pettus v. McDonald, 343
Ark. 507, 516, 36 S.W.3d 745, 751 (2001);
Nevin v. Union Trust Co., 1999 ME 47, ¶ 37,
726 A.2d 694, 701 (Me. 1999); Noble v.

Bruce, 349 Md. 730, 757, 709 A.2d 1264,
1278 (1998); Lilyhorn v. Dier, 214 Neb. 728,
335 N.W.2d 554, 555 (1983); Barcelo v. El-
liott, 923 S.W.2d 575, 577 (Tex. 1996); Co-
penhaver v. Rogers, 238 Va. 361, 365, 384
S.E.2d 593, 595 (1989). See Begleiter, First
Let’s Sue All the Lawyers-What Will We
Get: Damages for Estate Planning Malprac-
tice, 51 Hastings L.J. 325 (2000).
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